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To Whom It May Concern,

We represent a whistleblower who is a current federal employee who wishes to remain
anonymous. Our client possesses information concerning significant acts of misconduct
committed by Kenneth T. Cuccinelli I1 on January 19, 2021 constituting gross mismanagement,
gross waste of government funds and abuse of authority — all protected disclosures under the
federal whistleblower statute, 5 U.S.C. § 2302.

Mr. Cuccinelli served as the Senior Official Performing the Duties of the Deputy Secretary of the
Department of Homeland Security (DHS) and the Senior Official Performing the Duties of the
Director of the U.S. Citizenship and Immigration Services (USCIS) until noon on January 20,
2021 when his replacement was named.! On January 19, 2021 -- Mr. Cuccinelli’s last full day

"' DHS Press Release, Tracy Renaud, Senior Official Performing the Duties of the Director, U.S.

Citizenship and Immigration Services (Jan. 20, 2021), available at https://www.uscis.gov/about-

us/organization/leadership/tracy-renaud-senior-official-performing-the-duties-of-the-director-us-
citizenship-and-immigration.
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in office -- he signed, on behalf of U.S. Immigration and Customs Enforcement (ICE),
agreements with AFGE National ICE Council 118 (NIC 118), the union representing over 7,500
ICE officers, agents and employees. NIC 118 endorsed President Trump’s bids for election and
reelection.?

The agreements grant NIC 118 extraordinary power and benefits -- far more than what DHS
agreed upon with its other employee unions which did not endorse President Trump. The
agreements confer on the union the ability to indefinitely delay changes to immigration
enforcement policies and practices as well. Moreover, under the agreements, ICE expressly
waives statutory management rights which negotiating parties know better than to waive.? Even
more shockingly, the agreements attempt to prohibit any challenge to their validity for eighr
yvears.

Time is of the essence. By law, 5 U.S.C. § 7114(c). the agreements are subject to disapproval by
the head of DHS, currently David Pekoske, provided it happens within 30 days of the date of the
agreement — in this case February 17, 2021. In the event of no disapproval. the agreements take

effect.

The Agreements

On January 19, 2019 Mr. Cuccinelli, for ICE, signed a Memorandum of Agreement (MOA) and
Memorandum of Understanding Concerning the Ground Rules (MOU) with NIC 118. Copies of
the signed MOU and the signed MOA are attached, respectively, as Exhibits 1 and 2.

Mr. Cuccinelli’s involvement is suspicious. Six days earlier, on January 13, 2021, the then-
Acting Director of ICE, Jonathan Fahey, unexpectedly resigned. His tenure ran two weeks. Mr.
Fahey was appointed to run ICE when the prior Acting Director also unexpectedly resigned.* He
held the job for all of five months. Mr. Fahey was replaced by ICE’s current Acting Director,

2 Press Release, National ICE Council Announces Endorsement of Donald J. Trump for
President of the United States (Nov. 1, 2020), available at https://iceunion.org/news/national-ice-
council-announces-endorsement-donald-j-trump-president-united-states; Politico, JCE Union
Endorses Trump (Sept. 26, 2016), available at https://www.politico.com/story/2016/09/
immigration-customs-enforcement-union-endorses-trump-228664.

3 Federal Labor Relations Authority, Federal Bureau of Prisons and AFGE Local 817, 70 FLRA
No 83 (2018) (*negotiating parties know better than to agree to contract provisions that waive
management rights™) (DuBester, dissenting at footnote 17).

4 BuzzFeed News, ICE's Latest Leader Has Resigned after Just Two Weeks on the Job (Jan. 13,
2021), available at https://www.buzzfeednews.com/article’hamedaleaziz/ice-leader-resigns-after-
two-weeks.
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Tae D. Johnson.® Reportedly, Mr. Fahey resigned because he was “being pressured to sign an
agreement with ICE's union.”® Mr. Johnson is not a signatory on the MOU or MOA.

The agreements purport to amend the master collective bargaining agreement between ICE and
NIC 118 -- in place since June 2000 — via 19 separate provisions or articles, along with three
additional side letters. The amendments purport to take effect immediately upon signing.
Notably under the MOA, ICE and NIC 118 agree to “waive, irrevocably and for 8 years, their
rights to challenge this aspect of the MOA.”

Gross Mismanagement

The MOA grants unprecedented powers to NIC 118 and imposes limits on management which
collectively constitute gross mismanagement. For instance, it:

¢ Expands the range of issues that ICE must bargain with the union over to include topics
hitherto generally considered to be de minimis or inextricably intertwined with a subject
that had already been negotiated. In other words, the agency will now be required to
engage in formal bargaining on essentially any action, no matter how small, as well as to
re-bargain subjects that were already thoroughly negotiated and agreed-upon;’

¢ Limits the agency’s ability to take actions necessary for the functioning of the agency.
Before these agreements and consistent with governing law, ICE could unilaterally
change working conditions for its employees when such action was necessary to the

3 ICE Leadership Website, available at https://www.ice.gov/leadership.

® Washington Examiner, Head of ICE, Jonathan Fahey, Resigns Abruptly afier 13 Days in
Position (Jan. 13, 2021), available at https://www.washingtonexaminer.com/news/ice-head-
jonathan-fahey-resigns-abruptly.

7 Absurdly, the agreements signed by Mr. Cuccinelli violated the 2018 Executive Orders from
President Trump -- still in effect on January 19, 2021 (the date of the agreements). For instance,
Executive Order 13837, signed by President Trump on May 25, 2018 (along with two other
related Executive Orders), expressly barred agencies from paying union travel and per diem
expenses. See Federal Labor Relations Authority, Patent Office Professional Association and
U.S. States Patent and Trademark Office, No. 71 FLRA 232 (2020). But the agreements make
ICE responsible for the payment of such expenses.

It makes no sense for an administration to enter into agreements specifically prohibited by its
own Executive Orders. However, the topic may now be moot because President Biden revoked
the Executive Orders on his second full day in office. See Executive Order on Protecting the
Federal Workforce (Jan. 22, 2021), available at https://www.whitehouse.gov/ briefing-
room/presidential-actions/2021/01/22/executive-order-protecting-the-federal-workforce/.
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functioning of the Agency.® In such cases, management could act or implement changes
in employee working conditions first and subsequently complete its bargaining
obligations under the master collective bargaining agreement. Now, the agreements
significantly narrow of scope of post-implementation bargaining to: (1) an “emergency
caused by natural disasters (such as hurricanes, earthquakes, floors, or volcanoes);” (2)
“declarations of war;” and (3) changes in law not otherwise covered by the MOA; and

¢ Gives the union the added ability to slow and impede agency activities by requiring its
express written approval prior to implementing changes in the conditions of employment
if union members -- including policies, hours, functions and compensation. The
agreements confer on the union the ability to delay negotiation and implementation of
any interim or “mid-term” changes to policy or practices until after the completion of
“term negotiations™ for a new master collective bargaining agreement -- likely to take
years.”

These and other provisions will directly and may adversely affect agency operations. Effectively
giving the union unprecedented veto authority in many areas will necessarily impose
substantially greater costs and further reduce agency efficiency. More resources will be used by
the agency to address, among other items, bargaining, grievances, arbitrations, official time and
overtime on a far wider range of lower-priority topics. Agency action will be further slowed.

Gross Waste of Government Funds

Among the extraordinary benefits conferred on NIC 118 are outsize grants of “official time”
conservatively estimated to be worth more than $3 million annually -- $1.4 million more than
what DHS pays to a sibling union of NIC 118 — one which is twice its size. This disparity is
plainly indicative of a gross waste of government resources.

Official time, for example, is used by federal government unions to conduct union business on
behalf of their members. The MOA grants NIC 118 each year 24,960 hours of official time
along with an 8,320 hours NIC 118, at its sole discretion, can secure upon request. On top of
that, each of the union’s approximately 25 locals are granted 2,080 hours — 52,000 hours in all.

Thus, NIC 118 and its local officials are guaranteed no less than 85,280 hours of time each year
—over 10,600 eight-hour days — paid for with taxpayer dollars. According to the Bureau of
Labor (BLS) statistics the average hourly wage for all federal employees is $37.31,'" which

® Federal Labor Relations Authority, Sport Air Traffic Controllers Association and Edwards
AFB, 70 FLRA No. 2 (2014).

? ICE and NIC 118 have already been negotiating years. Negotiations of terms for the successor
to the June 2000 master service agreement began in 2007 and are not near completion.
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means based on that estimate that the NIC and its locals receive nearly $3.2 million in wages for
only the hours expressly guaranteed by the MOA. The actual cost is likely far higher given that
the average salary for ICE employees is substantially higher.!'

DHS is far less generous to its other employee unions. The 2016 the master agreement between
the USCIS and AFGE National Citizenship and Immigration Services Council 119 (NCISC 119),
which represents approximately 14,500 USCIS employees, provides an official time “base of
10,000 hours plus 2.7 hours per bargaining unit employee.”'> That totals 49,150 hours, $1.8
million in salary based on the same assumptions used above.

In other words, the NIC 1118’s annual taxpayer-funded salary payments are at least $1.4 million
larger than what NCISC 119 receives — even though NIC 118 is roughly half the size of NCISC
119. NCISC 119 did not endorse President Trump.

Abuse of Authority

Mr. Cuccinelli is also likely guilty of abuse of authority by entering into the agreements on
behalf of ICE.

In March 2020, the U.S. District Court for the District of Columbia ruled that Mr. Cuccinelli was
also not lawfully appointed to serve as the acting Director of U.S. Customs and Immigration
Service.'? The ruling was not appealed. Later, in August 2020, the Government Accountability
Office (GAO) ruled that Mr. Cuccinelli’s appointment as the Senior Official Performing the
Duties of the Deputy Secretary was invalid -- he was serving in his role unlawfully and therefore
had no lawful right to exercise the authority of his office.'* Accordingly, Mr. Cuccinelli had no
authority to bind ICE.

0 BLS, May 2019 National Occupational Employment and Wage Estimates -- Federal
Government, Including the U.S. Postal Service, available at https://www.bls.gov/oes/
current/999101.htm#00-0000.

! FederalPay.org, Immigration and Customs Enforcement Salaries of 2018, available at
https://www.federalpay.org/employees/bur-of-immigration-and-customs-enforcement. The
average annual 2018 salary for 19,783 ICE employees was $103,422.98.

12 Master Agreement Between U.S. Citizenship and Immigration Services and American
Federation of Government Employees - National Citizenship and Immigration Services Council,
Article 7(d) (June 17, 2016), available at https://www.afge.org/globalassets/documents/cbas/
¢119---2016-uscis-ncisc-contract.pdf.

13 LLM v. Cuccinelli, No. 19-cv-0276-RDM (D.D.C. Mar. 1, 2020) (ECF # 34).
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These rulings make Mr. Cuccinelli’s involvement with, let alone approval of the NIC 118
agreements all the more extraordinary. Presumably the head of the agency should have -- as a
matter of law and prudent management -- signed the agreements. Yet one head, Jonathan Fahey,
apparently refused to sign and instead resigned and his replacement, current Acting Director
Johnson, did not sign. That speaks volumes.

#* ok %

This abuse of authority is shocking. When the evidence is collected -- the agreements’ last-
second timing, their out-sized conveyance of power and benefits, their purported invulnerability
and Mr. Cuccinelli’s extraordinary involvement -- it is clear that they are another example of the
prior administration’s effort in its waning hours to cement a legacy at taxpayer expense.
We urge you to investigate immediately and promptly act as you deem warranted.
Very truly yours,

/s/
DAVID Z. SEIDE

Government Accountability Project
davids@whistleblower.org

Attachments

'* GAO Decision, Matter of Department of Homeland Security — Legality of Service of Acting
Secretary of Homeland Security and Service of Senior Official Performing the Duties of Deputy
Secretary of Homeland Security, File No. B-331650 (Aug. 14, 2020), available at
https://www.gao.gov/assets/710/708830.pdf.
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MEMORANDUM OF UNDERSTANDING CONCERNING THE GROUND RULES

I) Preamble

A. This Memorandum of Understanding ("MOU") is entered into, by and
between the U.S. Immigration and Customs Enforcement (hereinafter
referred to as "the Agency" or "ICE") and AFGE Council 118 ICE, American
Federation of Government Employees, AFL-CIO (hereinafter referred to as
"AFGE," "the Council" or "the Union"). Together, the Agency and the Union
shall be referred to as "the Parties."

B. This MOU sets forth the full andcomplete ground rules for the negotiation of a
Master National Collective Bargaining Agreement between the Parties,
covering all employees in the bargaining unit certified by the Federal Labor
Relations Authority ("FLRA") in Case No. WA-RP-05-0029. Neither Party
waives any of its statutory rights by entering into this MOU.

2) CBA terms in effect during negotiation and interpretation of the July 8, 2018
MOU, October 1, 2019 MOU, and January 19, 2021 MOA.

The Parties recognize that, notwithstanding its prior expiration, the provisions of
the predecessor master collective bargaining agreement between the U.S.
Immigration and Naturalization Service (INS) and the National Immigration and
Naturalization Service Council {NINSC) signed on June 8, 2000, also known as
Agreement 2000, shall, as modified by a Memorandum of Understanding in
response to Case No. WA-RP-05-0029 ("2006 MOU"), generally remain in full
force and effect, as if within term, and be applicable upon the Parties in
accordance with relevant law until a new Master Agreement replaces it. Further,
on July 8, 2018 and October 1, 2019, the Parties entered into memoranda of
agreement to extend Articles 2, 5,6, 7, 8, 9, 31, 32, 47, and 48 and Appendix 3
of Agreement 2000, as modified by the 2006 MOU, for a six (6) year term. See
Attachment A, July 8, 2018 MOA; Attachment B, October 1, 2019 MOA. Then,
on January 19, 2021, the Parties entered into a Memorandum of Agreement
amending, only to the extent of any contradiction, Agreement 2000 with 19
Articles and 3 side letters that were attached to the MOA, all of which became
effective upon execution of the MOA. These articles, appendices, and side
letters shall be incorporated unmodified into the successor master agreement as
stated in the three agreements. The Agency agrees to be bound by the
permissive matters included in the articles, appendices and side letters
mentioned above; no part of these agreements will be opened, amended or
otherwise bargained without the express written consent of the Union.

3) Bargaining Teams

A. The Parties agree that only the Chief Negotiators or Alternate Chief
Negotiators shall have the authority to negotiate on behalf of their respective
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Party. The Parties agree that each Negotiating Team may include one (1)
Chief Negotiator and five (5) additional members.

B. The Chief Negotiators will provide leadership and be responsible for the
conduct of their members. Each Chief Negotiator is also responsible for the
following, with respect to that Party's team:

1. Providing notice to the other Party ofthe Negotiating Team members;

2. Designating the alternate Chief Negotiator and Alternate members of the
Negotiating Team:

3. Calling caucuses;
4. Determining travel, accommodations and other housekeeping matters.

C. The Chief Negotiators are jointly responsible for the following, by mutual
agreement:

1. Determining the dates and starting and quitting times for all
bargaining sessions (as consistent with this agreement);

2. Providing up to two (2) points of contact to receive
counterproposals, emails and other communication covering all
required areas of correspondence established in these groundrules:

3. Signing, Initialing, and dating all articles, on which the Parties have
reached tentative agreements.

4) Conducting bargaining sessions (generally)

A. As specified below, bargaining sessions shall generally occur face-to-face unless
mutually agreed upon to bargain remotely. If the Parties have mutually agreed to
remote bargaining, the Union may at its election, meet in person with their
bargaining team members for any remote bargaining session. During weeks
where a formal bargaining session is not held. the Parties will still have the
opportunity to engage through emailing questions and responses and through
phone calls between the Chief Negotiators.

B. Sessions shall begin at 9:00 a.m. andend at 5:30 p.m., eastern time,
Tuesday through Thursday, with a half hour unpaid lunch break, absent
mutual agreement to the contrary.

C. Face-to-face bargaining sessions shall occur at a location mutually agreed to

no later than four (4) weeks prior to the session. The fact that a session is
face-to-face does not preclude either party from having team members attend
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remotely if mutually agreed.

D. The Union may at its election, schedule a one-week preparation meeting with its
team members prior to each bargaining session. Travel and per diem will be paid
in accordance with these Ground Rules.

E. The Parties will meet within ninety (90) calendar days of execution of these
ground rules to schedule bargaining session dates for the remainder of the
calendar year. The Parties will meet each year thereafter no less than sixty
(60) calendar days before the end of the calendar year to schedule
bargaining sessions for the upcoming year.

F. Each Party may designate a note taker to keep notes and records during the
sessions. The Parties further agree that they may jointly assign one person to
serve in a knowledge capture role to facilitate and document certain
discussions and agreements between the Parties.

G. The Parties shall meet at least once each day of negotiations, although these
meetings may consist of as few people as the two Chief Negotiators and one
additional person per Party to take notes. Cellular phones or any mobile
device (i.e., incoming or outgoing emails, texting or calling) shall be placed
on the silent mode during negotiations. A team requesting a caucus will leave
the negotiations room to caucus in its respective caucus room. There is no
limit on the number of caucuses that may be held, but each Party will make
every effort to restrict the number and will provide a reasonable estimate on
the anticipated length of the caucus and provide updates if more time is
needed

H. Joint announcements of a general nature regarding the status of the ongoing
negotiations may be released during negotiations. Additionally, the Union is
not precluded from discussing the status of the negotiations with its
bargaining unit. Neither party shall be precluded from sharing tentatively
agreed Articles with its represented constituencies, so long as the Articles
are labeled with a watermark indicating the Article is "not yet operative.”

5) Conducting bargaining (substantively)
Bargaining Procedures

A. Each Party will notify the other party two weeks prior to each bargaining
session of the articles it wishes to negotiate during the session.

B. During bargaining sessions, the Parties will engage in good faith bargaining
in an effort to reach agreement, to include the exchange of proposals.
Bargaining sessions will not be restricted to question and answer periods or
proposal preparation;
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C. The Parties may, by mutual agreement, mark Articles for impasse, when
appropriate.

6) Bargaining specifics

A. Within one hundred and eighty (180) calendar days following execution of
thisagreement, the Parties will exchange:

1. a list of all previously bargained articles each Party agreesto without
further negotiation:;

2. alist of all previously bargained articles each Party intends to continue
bargaining about.

B. Absent mutual agreement, the articles which have been tentatively agreed
upon, by both parties in 6.A.1, will not be countered/updated/reopened and
will be deemed accepted by the Parties. Prior to designating articles
tentatively agreed upon, the parties will review and make any necessary
housekeeping changes. Examples of "housekeeping" changes are updating

articles such that references to agencies, sub-agencies, or job titles are
accurate.

C. The Parties will continue to bargain all articles which have not been tentatively

agreed to by both Parties, as well as any additional new articles proposed by the
Union later during bargaining.

D. The Parties may exchange an unlimited number of counter proposals on any
open article.

7) Bargaining specifics as to concluding mediation session & mediation during
bargaining sessions

A. Mediated Bargaining Session(s) Prior to Impasse

1. After having exhausted bargaining, if the Parties have been unable to
reach an agreement, the Parties move to mediated bargaining;

2. During the mediated bargaining session(s), the Parties will meet for a
minimum of five (5) one-week sessions with the assistance of an
FMCS Mediator to resolve disputes and reach agreement, unless the
parties agree to fewer sessions. Dates for all mediated bargaining
sessions will be mutually agreed upon.

3. Following the mediated session, all unresolved matters will be

submitted for impasse to the FSIP, in accordance with the Panel's
regulations. Either Party may, at its election, submit its most recent
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proposals to the impasse panel, or make changes to its last proposals,
prior to submission to the Panel, so long as the parties engaged in
bargaining over the proposals in question.

B. Use of Mediators Throughout the Bargaining Process

Mediators may be used at the election of either Party throughout the
bargaining process. The Parties may, if mutually agreeable, adjust
negotiation dates in order to have the mediator participate,

8) Travel costs

The Agency shall bear the reasonable travel costs for members of the Union and
the Agency bargaining teams including any subject matter experts utilized by
either team and lodging and per diem for all bargaining sessions and bargaining
prep sessions.

9) Official time

All Union bargaining team members who are ICE employees will be on official
time during both remote and face-to-face negotiations as well as for time spent
preparing for such negotiations; management will make Union-requested shift
adjustments for the Union bargaining team members so preparation and
bargaining can be coordinated. This official time will not be charged against any
amount of official time bank hours granted to Local or Council Union
representatives.

10) Facilities for the Union during term negotiations

A. If bargaining sessions occur remotely by mutual consent, Union officials will
be provided meeting space for caucusing or communicating with the Agency.
This includes the fact that VTC equipment for video communications shall be
provided, upon request, if operationally available (where a VTC, rather than
telephonic, bargaining session has been arranged by the Parties).

B. At face-to-face sessions, the Agency shall provide the Union with a suitable
and private room, in close proximity to the bargaining room, for purposes of
caucusing and internal deliberations at no cost to the Union, as well as
customary and routine office equipment, supplies and services, including, but
not limited to, computers with Internet access, telephones, desks and/or
tables and chairs, office supplies, color printer, and access to at least one
photocopier. Access to the ICE Intranet will be limited to cleared ICE
employees and contractors. All Agency equipment and unused supplies must
be returned to the Agency at the end of the negotiations. Both Parties agree
to abide by established DHS/ICE security protocols in accessing or using
government equipment including laptops and the internet. Any issues arising
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regarding services and/or facilities will be resolved expeditiously by the Chief
Negotiators.

11) Delays due to mid-term bargaining (and other delay provisions)
Effect of Mid-term Bargaining on National Term Negotiations:

A. All timelines and deadlines throughout the term negotiation process will be
tolled for federal holidays.

B. Matters such as government shutdowns, natural disasters, pandemics, and
national emergencies that impact work or bargaining sessions, likewise will
toll all timelines and deadlines throughout the term negotiation process.

C. All deadlines included in this agreement may be extended by mutual
consent.

D. If the Agency issues an Article 9.A or 9.F notice after the effective date of this

agreement, the Agency will serve the notice in accordance with the collective
bargaining agreement.

1. Upon the service of the 9.A, at the election of the Union, either: all
term negotiations will be suspended pending resolution of mid-term
bargaining pursuant to the collective bargaining agreement, or the
negotiation and implementation of the 9A notice will be suspended
pending resolution of term bargaining, or the Union may select dates
for bargaining the 9.A. that do not interfere with its participation in term
negotiations.

2. In the case of a 9.F Notice. all deadlines related to the 9.F notice will
be tolled until a date for bargaining is selected by the Union.

E. Upon request, the agency will make every effort to ensure AUO certified
members of the Union bargaining team do not suffer loss of AUO pay due to
time spent in bargaining or prep sessions.

12) Universe of articles

A. The parties will follow the parameters described under Section 6.A.1 and
6.A.2 to determine the universe of articles for negotiations.

B. The Agency specifically withdraws its proposed Articles titled "Fraud, Waste
and Abuse in Labor-Management Relations,” “Assignment of Position
Duties,” “Revisions to the Master Agreement,” and “Construction of the
Agreement,” and agrees that it will not introduce any proposals for new
articles during bargaining or reintroduce any concepts which were included
in the articles listed above. The Union reserves the right to introduce
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proposals for new articles during bargaining.

C. Consistent with the July 8, 2018 and October 1, 2019 MOAs, Articles 6 and
32 and Appendix 3 of Agreement 2000, as modified by the 2006 MOU, shall
be incorporated into the successor master agreement as Articles 6 and 32,
and Appendix 3, respectively. Additionally, consistent with the January 19,
2021, MOA, which amended, only to the extent of any contradiction,
Agreement 2000 with 19 Articles and 3 side letters that were attached to the
MOA, all of which became effective upon execution of the MOA, the January
19, 2021, MOA shall be incorporated into the successor master agreement.
Additionally, the three MOAs shall be attached to the master agreement as
appendices. The Union may at its election, create an amended, electronic
version of Agreement 2000 for use by employees until the collective
bargaining agreement under negotiation is completed.

13) Reopening articles

Nothing in this agreement will be construed to prevent the Parties by mutual
consent to reopen for bargaining any tentatively agreed upon completed article
or tentatively agreed upon article section.

14) Formatting of proposals

A. Every proposal shall be submitted as a Microsoft Word document.
Transmission shall be by email to the appropriate Chief Negotiator (and any
bargaining team members the Chief designates and provides email
addresses for), with the senders copying themselves (and any other persons
from their own bargaining team whom they wish to be copied) for verification
purposes. Proposals will have a header listing the topic and counter proposal
number (e.g. Article XX- EAP - UCP 1), date and a footer with the page
number and total (e.g. "1 of 3"). The general formatting and numbering
scheme for all articles in the Master Agreement shall be the decimal outline
style (i.e., Article 1.2.2.3), however, any revisions to comport to that
formatting do not have to be tracked, colored or marked.

B. Articles determined to be within the universe of articles for negotiation will be
split equally between the Parties prior to the first bargaining session. Both
Parties will be responsible for providing “cleaned” articles for the first
counterproposal with changes marked as described below.

1. For Agency’s counters: the prior proposal will first be "cleaned” (with all
highlighting removed) and any changes made thereafter will be made with
any new Agency proposed language in red text and yellow highlighting.
Deleted language will be "struck through" and the black text will be shaded
red.

EXHIBIT 1



EXHIBIT 1

2. Newly proposed Union language will be in blue colored text. If
responding to new Agency language, the Union will leave the font
coloring in the counter untouched, but will remove all yellow highlighting.
The Union may strike-through any language (whether colored red or
black) and shade it blue to show a proposed deletion. A proposal to
revise an article that was previously tentatively agreed will similarly use a
"clean" version, with the same color scheme. Any new articles will be
formatted in black font.

3. Sections in Articles which have been agreed to by the Parties will be shaded
in green. These sections will be considered as tentatively agreed to and
further changes will not be made without mutual agreement.

4. Sections in Articles which are considered at impasse by the Parties will be
shaded in orange.

15) Subject Matter Experts

A. Either Party may request subject matter experts (SMEs) to present
information and provide specific subject matter expertise deemed necessary
to resolve technical questions during the negotiations. The Chief Negotiators
will work together to tailor agendas for bargaining sessions to accommodate
SME schedules.

B. Whether bargaining occurs remotely orin-person, either party is permitted to
bring their SME(s) to the negotiations.

16) Negotiability & Duty to Bargain

Neither Party waives its right to seek a negotiability determination from the FLRA, or
Court review of such a determination. This includes Union appeals of provisions
disapproved during Agency Head Review. Term negotiations over the article including
the proposal at issue in negotiability proceedings will suspend during the pendency of
any such negotiability proceedings. Term negotiations on affected articles will also be
suspended during the pendency of any grievance or unfair labor practice proceedings
arising from term or mid term bargaining.

A. Upon a decision on a negotiability appeal by the FLRA, or Court of
appropriate jurisdiction, the prevailing party may, within fourteen (14) days of
the final order, initiate negotiations over the proposal at issue. Negotiations
shall be in accordance with the procedures of these ground rules and
supersede any inconsistent provisions either mutually agreed or imposed by
the FSIP.

B. Nothing in this section will preclude the right of judicial appeal. The Parties
shall respect a final determination by the FLRA, or Court of appropriate
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jurisdiction, regarding whether a proposal is negotiable. The remaining
provisions of the Agreement shall remain in full force and effect, enforceable
to the extent permitted by law.

17) Ratification

A. Within three (3) calendar days of the receipt of the resolution of all
unresolved matters (including matters resolved following negotiability
appeals), either by mutual agreement or through the order of the FSIP, and
at such time as the Parties mutually agree they have a complete successor
master agreement, the Union will submit all mutually agreed-to articles to its
Locals for ratification pursuant to the Union's Constitutional procedures, as
well as all articles imposed by the FSIP for context.

B. If the Union’s Locals reject the Agreement, the Union will notify the Agency in
writing and the Chief Negotiators will meet to arrange for resumption of
negotiations over the rejected articles under the procedures set forth in these
Ground Rules but based on the date of the notification of rejection.

A. If the Union ratifies the Agreement, the Union will notify the Agency in writing and

the Chief Negotiators will execute the agreement and submit it for Agency head
review.

B. The Parties recognize that matters imposed by the FSIP are not subject to
ratification. Such articles will be deemed executed upon execution of the entire
Agreement.

18) Agency Head Review

A. The head of the Agency, Department of Homeland Security, will review the
agreement within thirty (30) calendar days of its execution. If the Agency
Headapproves, or otherwise does not disapprove the Agreement within thirty
(30) calendar days of execution, the Agreement shall take effect to the extent
that it is in compliance with applicable law and regulations. 5 USC §
7114(c)(3). The Master Agreement will be in effect when it has been ratified.
executed and approved, and when all matters have been resolved as
provided by law and these Ground Rules. The Agency will provide an email
announcement to each bargaining unit employee and post the negotiated
Agreement on the Agency Intranet within fourteen (14) days of the deadline
to approve, unless the Department disapproves the agreement.

B. If the Agency Head disapproves an article or provision in the Agreement, the
Agency Head will notify the Parties in writing. The Chief Negotiators will meet
to arrange for resumption of negotiations over the rejected articles. The
Union does not waive its right to appeal the rejection to the FLRA.
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C. Consistent with section B, above, theParties agree that any articles that do
not contain provisions rejected upon Agency Head Review may go into effect
30 days after the Agency Head rejection if the Union affirmatively agrees, in
writing, that the agreement on those non-rejected matters is final and the
Union does not wish to engage in further bargaining on the matters. Articles
that are returned to negotiation as a result of a rejection upon Agency Head
Review shall be assigned a placeholder section in the master agreement that
lists only the title of the article and text below it stating: "this Article is pending
additional negotiations or other resolution.” The Parties agree to retain the
status quo on any matters rejected in Agency Head review until negotiations
are complete.

19) Effective date of ground rules

A.This MOU shall become effective on the date that it is signed by at least one
representative of each Party, or upon the date set forth through impasse
procedures over these ground rules, subject to Agency Head Review.

B. The Parties may amend any provision ofthis MOU in writing by mutual
consent.

C.The Parties agree that nothing in this MOU shall set any precedent for any
substantive mattersinanyprovision, article, orsection of the collective bargaining
agreementthatistobe negotiated via the process set forth herein.

D.Ifany provisions of thisMOU are determined tobe non-negotiable, invalid or
unenforceable pursuant to Federal law or regulation, the remaining provisions
will remain in full force andeffect, enforceable tothe fullestextentof the law.

E. This MOU shall terminate when the new CollectiveBargainingAgreementtakes

effect.
For the Agency: For the Union:
z f ‘ = f’,,.-/’/:—/ﬁ;?/./’::?
( 1’ {/ l::’.-""—y\,
\‘Ch'ﬁs Crane
Date;__1/19/2021 pate: _1/19 /203)
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT
AND

ICE COUNCIL 118. AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES

MEMORANDUM OF AGREEMENT

The Parties. the U.S. Department of Homeland Securitv. U.S. Immigration and Customs
Enforcement (“the Agency”™ or “ICE”) and ICE Council 118. American Federation of
Government Emplovees (AFGE). AFL-CIO (the Union™) hereby enter into this Memorandum
of Agreement ("MOA.” “Agreement.” or "Appendix 20217).

Background:

1.

L

The Parties have been operating under the provisions of the predecessor master collective
bargaining agreement between the U.S. Immigration and Naturalization Service (INS)
and the National Immigration and Naturalization Service Council (NINSC) signed on
June 8. 2000. also known as Agreement 2000. as modified by a Memorandum of
Understanding in response to Case No. WA-RP-05-0029 (*2006 MOU™).

[n addition. the Parties entered into a Memorandum of Agreement on July 8 2018 (~2018
MOAT™). extending the provisions of Articles 7. 8. and 9 of Agreement 2000 as modified
by the 2006 MOU. for a three (3) vear term from July & 2018.

The 2018 MOA provided that Articles 7. 8. and 9 of Agreement 2000. as amended by the
2006 MOU. would be incorporated into the next master agreement but that the Parties
could modifv the articles by mutual agreement. The Parties thereafier entered into a
Memorandum of Agreement on October 1. 2019 regarding Articles 2. 5. 6. 7. 8. 9. 31. 32.
47. and 48 and Appendix 3 of Agreement 2000. as modified by the 2006 MOU.
extending those provisions for a six (6) vear term and agreeing to incorporate the Articles
and Appendix into the next master agreement but that the Parties could modify the
articles by mutual agreement.

Each agreement provided that the Parties may amend any provision of this Agreement in
writing. by mutual consent.

To amend and supplement the Parties™ previous agreements. the Parties hereby agree to
the following terms and conditions. as contained in the attached exhibits (including the
three (3) side letters). which are incorporated herein by reference. The Parties further
agree all existing Agreements between the parties remain in full force and effect. except
to the extent modified by this MOA and the attached exhibits. including the three (3) side
letters. The attached articles shall henceforth be known as “Appendix 2021 Article X.”
with X" denoting the number of the pertinent article among the exhibits: or. in the case of
an attached side letter. it shall henceforth be known as “Appendix 2021 SL. X.” with .X'
denoting the number of the pertinent side letter among the exhibits.
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The Parties agree that future negotiations over the next master agreement shall not
substantively modify any terms of the articles included in the attached exhibits. including
the three (3) side letters. or otherwise contain any inconsistent terms. The articles
included in the attached exhibits. including the three (3) side letters. shall be placed into
the term of the successor master agreement. The Parties may. by mutual agreement only.
agree to allow additional substantive modifications to the articles included in the attached
exhibits. including the three (3) side letters.

The Parties agree that negotiations over a collective bargaining agreement are ongoing
and that the Parties will continue to negotiate in good faith over a collective bargaining
agreement. Neither party intends this MOA and its exhibits. including the three (3) side
letters. to constitute a complete. successor collective bargaining agreement.

The Parties agree that there mayv be some minor. housekeeping edits needed for the
exhibits. including the three (3) side letters. These housekeeping edits are not substantive.
but instead would be edits to items such as formatting or numbering. The parties will
endeavor to raise any proposed non-substantive. housekeeping issues with the other party
within 90 davs of execution of this MOA. In the event that one side raises such
housekeeping issues. the other side will engage in a good faith review of the
housekeeping issues with the goal of resolving such issues. The fact that one side had
raised non-substantive housekeeping edits and the other party has agreed to review and
resolve them does not permit either party to reopen substantive negotiations over the
provisions of the exhibits. including the three (3) side letters.

This Agreement shall become effective on the date that it is signed by at least one
representative of each Party and the articles attached to this MOA shall be effective and
in place as soon as this MOA is effective.

No modifications whatsoever concerning the terms of this MOA shall be implemented or
occur without the prior aftirmative consent of both parties to this MOA. all other sources
of law. contract. and other authority notwithstanding. Such affirmative consent must be
secured in writing and witnessed by at least two (2) disinterested witnesses from each
side; neither sets of witnesses may. in any respect. overlap. The contracting parties waive.
irrevocably and for 8 vears. their rights to challenge this aspect of the MOA.

Any parl. provision. representation. right or privilege contained in this Agreement which
is prohibited or which is held to be void or unenforceable in any forum of competent
jurisdiction shall be inetfective to the extent of such prohibition or unenforceability
without invalidating the remaining provisions hereof. To the extent permitted by
applicable law. the Parties hereto waive any provision of law which prohibits or renders
void or unenforceable any provision hereof. If the invalidity of any part. provision.
representation. right. or privilege of this Agreement shall deprive any party of any benefit
intended to be conferred by this Agreement. the parties shall negotiate. in good-faith. to
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develop a further Agreement which is as close as possible to the effect of this Agreement
as permitted by law without regard o such invalidity.

12. The exhibits, including the three (3) side letters, hereunto attached supplement any and
ail previous agreements hercin referenced and incorporated but to the extent there might
be any inconsistency, conflict, or ambiguity between or among them as to the rights or
obligations of the Parties. thc exhibits, including the three (3) side letters, hereunto

attached shall control and supersede any and all previous agreements herein referenced
and incorporated.

For the Agency: For the Union:

ol = A

Kenneth T. Cuccinelli Chris Crane

Date: !T/ / '?:/«526 |

Bhita: 1/19/2021

-~
-
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