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Options for Nonimmigrant
Workers Following Termination
of Employment
 Archived Content

The information on this page is out of date. However, some of the content may still be useful,

so we have archived the page.

When nonimmigrant workers are laid off, they may not be aware of their options and, in some instances,

may wrongly assume that they have no option but to leave the country within 60 days.

When a nonimmigrant worker’s employment ends, either voluntarily or involuntarily, they typically may

take one of the following actions, if eligible, to remain in a period of authorized stay in the United States:

File an application for a change of nonimmigrant status;

File an application for adjustment of status;

File an application for a “compelling circumstances” employment authorization document; or

Be the beneficiary of a nonfrivolous petition to change employer.

If one of these actions occurs within the up to 60-day grace period, the nonimmigrant’s period of

authorized stay in the United States can exceed 60 days, even if they lose their previous nonimmigrant

status. If the worker takes no action within the grace period, they and their dependents may then need to

depart the United States within 60 days, or when their authorized validity period ends, whichever is

shorter.

Nonimmigrant status is typically based on an approved Form I-129, Petition for a Nonimmigrant Worker,

or after admission, a subsequently approved Form I-539, Application to Extend/Change Nonimmigrant
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Status. A period of authorized stay typically includes the period when a timely filed nonfrivolous petition

or application requesting an extension of stay or change of status is pending with USCIS, as described in

detail below.
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Maximum 60-Day Grace Period 

Regulations permit a discretionary grace period that allows workers in E-1, E-2, E-3, H-1B, H-1B1, L-

1, O-1, or TN classifications (and their dependents) to be considered as having maintained status in

that same classification after the end of employment for up to 60 consecutive calendar days or until

the end of the authorized nonimmigrant validity period, whichever is shorter (the “maximum 60-day

grace period”). See 8 CFR 214.1(l)(2).

The worker can preserve their period of authorized stay in the United States, however, as long as the

worker timely files, if eligible, an application for a change of nonimmigrant status, an application for

adjustment of status, or an application for a compelling circumstances employment authorization

document, or if the worker is the beneficiary of a nonfrivolous petition to change employer before

their nonimmigrant status expires.

If the worker is an eligible H-1B nonimmigrant and an employer files a new nonfrivolous H-1B

petition on their behalf, the worker can begin work immediately after USCIS receives the petition

and continue to maintain their H-1B status.

Please see the additional sections below for a detailed overview of these options.

Q: Why is the 60-day grace period important?

A. Before a regulatory change in 2016, there was no grace period for a terminated nonimmigrant

worker. The maximum 60-day grace period provides time for a nonimmigrant worker to retain their

nonimmigrant status. Alternatively, the 60-grace period provides time for the worker to request a

change of status, which may allow the worker to continue their job search from within the United

States, even if the grace period and the worker’s current nonimmigrant status expire. This is because

a worker may remain in an authorized period of stay based on a timely filed nonfrivolous

application to change to a new nonimmigrant status.

The grace period also provides time for certain spouses of nonimmigrant workers to continue their

own employment if they have an Employment Authorization Document or are employment-

authorized incident to status.

Within the grace period, eligible H-1B nonimmigrant workers may also begin employment again as

soon as a new employer properly files a new H-1B petition, rather than waiting for the new petition

to be approved. A worker filing for employment in another classification must wait to begin
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employment until the new petition is approved, but given the availability of premium processing,

the wait for petition adjudication is often less than 15 business days.

Q: When does the 60-day grace period start?

A: The maximum 60-day grace period starts the day after termination of employment, which is

typically determined based on the last day for which a salary or wage is paid.

Q: How do I apply for the grace period?

A: We will determine whether the grace period applies to your case during the adjudication of a

subsequent extension of stay petition, change of status application, adjustment of status

application, or compelling circumstances employment authorization application. Petitioners and

applicants should state in a cover letter that they are requesting that we favorably exercise our

discretion to grant the up to 60-day grace period.

Q: Does the 60-day grace period apply to me if I voluntarily leave my job?

A: Yes, the up to 60-day grace period may apply to voluntary and involuntary cessation of

employment.

Q: How many times can I use the grace period?

A: You are eligible for the maximum 60-day grace period once during each authorized employer

petition validity period. For example, if you are terminated from Employer A, we may favorably

exercise our discretion to grant the grace period and consider you to have maintained status for up

to 60 days. If you have a new employer petition approval with a new validity period with Employer B

and are subsequently terminated, you may be eligible for another 60-day maximum grace period

during the petition validity period with Employer B.

Q: What is my status during the grace period?

A: When favorably exercising its discretion, we would consider you to be maintaining nonimmigrant

status during the maximum 60-day grace period.

Q: Can I work during the grace period?

A: As during any period of authorized stay, employment is prohibited during the up to 60-day grace

period unless otherwise authorized. As long as you remain in a period of authorized stay, which can

last beyond the grace period, you remain eligible for the same options to obtain work authorization

in the United States as you did during the grace period. (For more details, please see the sections

below on portability, change of status, adjustment of status, and compelling circumstances

Employment Authorization Documents.)

Q: What if my employer rehires me during the grace period?

A: If your petition with that employer remains valid and you are rehired in the same position, you

may resume work with no further action. If you are rehired in a new or changed position, your

employer may be required to file an amended or new petition to notify us of any material change. If
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your employer notified us of the termination, thus automatically revoking the petition approval, the

employer would need to file a new petition with us.

Q: Can I travel during the grace period?

A: The grace period ends upon any departure from the United States. If you depart the United States

during the maximum 60-day grace period, you must seek another immigration status that would

permit reentry.

Q. What happens if my employment is terminated while I am outside of the United States?

A: If a nonimmigrant worker is outside the United States and terminated with no notice period, or

the notice period ends before the worker is able to return, then the grace period does not apply, and

the worker must seek another immigration status that would permit reentry. If the worker can, and,

in fact, does return to the United States before the notice period ends (that is, before the effective

date of termination), the discretionary grace period may apply.

Q: Is my dependent spouse’s Employment Authorization Document (EAD) valid during the

grace period?

A: Yes, if your spouse has an EAD or employment authorization incident to status, this authorization

to work will remain valid during the maximum 60-day grace period.

Q: What happens to my post-completion Optional Practical Training (OPT) EAD if my

employment is terminated?

A: The maximum 60-day grace period only applies to workers in E-1, E-2, E-3, H-1B, H-1B1, L-1, O-1,

or TN classifications (and their dependents). During post-completion OPT, F-1 status is dependent

upon employment. Students may not accrue an aggregate of more than 90 days of unemployment

during any post-completion OPT. Students granted 24-month Science, Technology, Engineering, and

Math (STEM) OPT may not accrue an aggregate of more than 150 days of unemployment during a

total OPT period, including any post-completion OPT period and any subsequent 24-month

extension period. See 8 CFR 214.2(f)(10)(ii)(E).

Portability of Employer Petitions 

There are two kinds of job portability, or “porting,” available based on two different kinds of

employer petitions:

Eligible H-1B nonimmigrants may begin working for a new employer as soon as the employer

properly files a new H-1B petition (Form I-129) requesting to amend or extend H-1B status with

USCIS, without waiting for the petition to be approved. More information about H-1B

portability can be found on our H-1B Specialty Occupations page.

https://www.ecfr.gov/current/title-8/chapter-I/subchapter-B/part-214/section-214.2#p-214.2(f)(10)(ii)(E)
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A worker with an adjustment of status application (Form I-485) that has been pending for at

least 180 days with an underlying valid immigrant visa petition (Form I-140) can transfer the

underlying immigrant visa petition to a qualifying new offer of employment in the same or

similar occupational classification with the same or a new employer. More information about

this kind of porting can be found in the USCIS Policy Manual.

Q: Can I port to a new H-1B employer during the grace period?

A: H-1B portability allows eligible H-1B nonimmigrants to change employers, or “port,” to a new H-

1B employer and begin working for the new employer as soon as a nonfrivolous H-1B petition with a

request to amend or extend H-1B status is properly filed with USCIS, without waiting for the new

petition to be approved. For additional information please see our H-1B Specialty Occupations

webpage.

If you are in another status apart from H-1B or use the grace period to change your status from H-1B

to another status, you must wait for the petition with the new employer to be approved before

beginning employment under the new status. As described below, however, if the petition or

application for change of status is non-frivolous and filed before the end of the grace period (or your

authorized validity period, whichever is shorter), you may remain in the United States in an

authorized period of stay.

Also note that premium processing can considerably reduce the wait time for adjudication of Form I-

129, Petition for Nonimmigrant Worker.

Q: If I find a new H-1B employer, can my new employer file the new H-1B petition without a

certified Labor Condition Application (LCA)?

A: No, a certified LCA is required initial evidence that must accompany a properly filed H-1B petition.

LCAs are generally reviewed and certified by the Department of Labor within seven working days.

Change of Status 

The timely filing of a non-frivolous application to change status will “toll,” or stop, the accrual of

unlawful presence until the application is adjudicated, if the applicant did not work without

authorization, either before the application was filed or while it was pending, and the applicant

maintained their status prior to the filing of the request for change of status.

For example, if an individual files a non-frivolous application to change status before the end of the

applicant’s maximum 60-day grace period, they will not accrue unlawful presence while the

application remains pending, even after the maximum 60-day grace period has elapsed (again, as

long as they did not work without authorization either before the application was filed or while it

was pending). If the application is ultimately approved, then the individual’s status is changed, and

the individual is considered to have been in a period of authorized stay for the entire time the
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application was pending.  If the application is denied, then the individual starts to accrue unlawful

presence the day after the denial decision. Please see our Unlawful Presence and

Inadmissibility page for more information.

Workers may use the maximum 60-day grace period to apply to change their nonimmigrant status,

which, depending on eligibility, may include:

Changing status to become the dependent of a spouse (for example, H-4, L-2). Some individuals

in a dependent nonimmigrant status may be eligible for employment authorization incident to

status, including spouses of E-1, E-2, E-3, or L-1 nonimmigrants (see the USCIS Policy Manual).

In addition, some spouses of H-1B workers may be eligible for employment authorization if

certain requirements are met.

Changing status to student status (for example, F-1) or visitor status (B-1 or B-2). Note that, by

statute, B-1 and B-2 nonimmigrant visitors are specifically precluded from “performing skilled

or unskilled labor” in the United States. Certain F-1 students, by regulation, may engage

in limited employment. For more information, please see our Change My Nonimmigrant

Status page.

Seeking a new employer-sponsored nonimmigrant status in the same or different status. For

example, depending on the specific facts presented, an L-1 worker may be eligible for new

employment under the TN, E-3, or H-1B1 classifications. The timely filing of a non-frivolous

change of status petition by a prospective employer will prevent the accrual of unlawful

presence until the petition is adjudicated (see above), if the worker did not engage in

employment without authorization either before the petition was filed or while it was pending.

Such a filing alone will not, however, confer employment authorization in the new position

while the petition is pending, and will not extend employment authorization if the original

classification is no longer valid. Some petitions may be eligible for premium processing for an

additional fee. Potential pathways for alien STEM professionals can be found on our Options for

Alien STEM Professionals to Work in the United States page.

Q: Can my change of status petition or application be expedited?

A: You may ask that we expedite the adjudication of your pending Form I-539 application. We will

consider all expedite requests on a case-by-case basis and has the discretion to approve an expedite

request if one of the prescribed USCIS expedite criteria has been met. Generally, we do not consider

expedite requests for petitions and applications if premium processing service is available (as are all

I-129 petitions).

Q: How soon can I start working if I change my status to an employment-authorized dependent

status?

A: Employment is authorized incident to status for certain E and L nonimmigrant spouses; those

individuals may begin working as soon as the change of status, if granted, takes effect (typically

upon approval of the change of status application). Individuals in other dependent statuses, if
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eligible for employment authorization, will need to apply for employment authorization by

filing Form I-765, Application for Employment Authorization, and may begin working after approval.

Q: Will my pending I-539 change of status application to B-1 or B-2 be prioritized if I find a new

employer who files an I-129 petition with a request for premium processing service?

A: If an employer files a Form I-129 petition on your behalf, along with a request for premium

processing service, we generally will process the pending I-539 and the I-129 together during the

premium processing timeframe and issue concurrent decisions. This means there should be no

delay in adjudication of the I-129 because of the pending I-539. No formal request is required for the

pending I-539 to be prioritized. If we approve the I-129 petition, including any requested change of

status, then you generally will obtain the nonimmigrant status requested on the I-129 petition (not

the I-539), and may begin working. You generally would not need to depart the United States to

obtain the requested nonimmigrant status in this scenario.

Q: Can I file a change of status to B-1 or B-2 if I have a pending or approved I-140?

A: Yes, having a pending or approved I-140 should have no impact on your change of status request,

so long as you maintain an intent to depart after any approved temporary period of stay and

continue to maintain a residence abroad that you do not intend to abandon.

Q: Can I look for a new job while in B-1 or B-2 status?

A: Yes, searching for employment and interviewing for a position are permissible B-1 or B-2

activities. By statute, however, you may not engage in employment within the domestic labor

market (also known as “local labor for hire”) while in B-1 status or engage in any employment while

in B-2 status. Before beginning any new employment, a petition and request for a change of status

from B-1 or B-2 to an employment-authorized status must be approved, and the new status must

take effect. Alternatively, if the change of status request is denied or the petition for new

employment requested consular or port of entry notification, the individual must depart the United

States and be admitted in an employment-authorized classification before beginning the new

employment.

Q: What happens if my prospective employer’s new petition or my application is denied? Can I

file an appeal or a motion?

A: Denial of a request for change of status or extension of stay may not be appealed. However, your

employer may appeal a denial of the underlying petition on your behalf (if that case type is within

the appellate jurisdiction of the Administrative Appeals Office. Your employer may also file a motion

on a denial of your change or extension request. Both appeals and motions are filed on Form I-290B,

Notice of Appeal or Motion. Note that the filing of an appeal or motion will not stop the accrual of

unlawful presence – it will continue to accrue. If the motion is granted and the underlying

application or petition is approved, the change or extension of status may also be approved if

otherwise eligible and you will not have accrued unlawful presence.

https://www.uscis.gov/i-765
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Adjustment of Status 

Some workers may be eligible to file a self-petitioned immigrant visa petition concurrently with an

adjustment of status application. Examples of immigrant classifications that are eligible for self-

petitioning include EB-1 Extraordinary Ability and EB-5 Immigrant Investor. Workers with a pending

adjustment application are generally eligible to remain in the United States in a period of

authorized stay and obtain an Employment Authorization Document (EAD).

Compelling Circumstances Employment Authorization Document 

Workers who are the beneficiary of an approved employment-based immigrant visa petition (Form I-

140) may be eligible for a compelling circumstances Employment Authorization Document (EAD) for

up to one year if they:

Do not have an immigrant visa available to them based on the Department of State’s Visa

Bulletin; and

Face compelling circumstances.

A compelling circumstances EAD is a discretionary stopgap measure intended to assist certain

individuals on the path to lawful permanent resident status by preventing the need to abruptly

leave the United States. Workers who begin employment on a compelling circumstances EAD will no

longer be maintaining nonimmigrant status but generally will be in a period of authorized stay and

will not accrue unlawful presence in the United States while the EAD is valid. More information

about eligibility requirements and the application process can be found on our Employment

Authorization in Compelling Circumstances page.

Q: What is a compelling circumstances EAD?

A: In limited circumstances, USCIS may issue an Employment Authorization Document (EAD) that

allows certain aliens facing compelling circumstances to work for any U.S. employer. Applying for a

compelling circumstances EAD may be an option to remain working in the United States if other

options are not available to you. A compelling circumstances EAD may assist certain individuals who

already have an approved I-140, and face compelling circumstances, but who are not yet eligible to

file an adjustment of status application or apply for an immigrant visa because a visa is not yet

available based on their priority date, country of chargeability, and preference category. More

information about eligibility requirements and the application process can be found on

our Employment Authorization in Compelling Circumstances page.

Q: What is my immigration status and work authorization if I’m within the grace period while a

compelling circumstances EAD application is pending?
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A: We may consider you to be maintaining nonimmigrant status during the maximum 60-day grace

period. If you file a nonfrivolous application for a compelling circumstances EAD during the grace

period you will not accrue unlawful presence, even if the application remains pending after the

grace period ends. However, you may not work during this period unless otherwise authorized.

Q: What happens if I have a compelling circumstances EAD application approved, but a change

of status application is still pending?

A: If the compelling circumstances EAD is approved, you are authorized for employment based on

compelling circumstances. If your Form I-94 has expired, you will not be in a nonimmigrant status,

however you will be considered as being in a period of authorized stay during the EAD validity

period. If your compelling circumstances EAD application is approved, and you work using the

compelling circumstances EAD or are no longer maintaining your nonimmigrant status, you will not

be eligible to change your status in the United States.

Q: What will happen if I make an expedite request for my compelling circumstances EAD

application?

A: The USCIS Contact Center will create and forward a service request for consideration for

expeditious handling on your behalf to the office with jurisdiction over your application. The

reviewing office will contact you if additional information is required to process your expedite

request. You will receive a notice from USCIS with a decision to either approve or deny your expedite

request.

Q: Can I still file an Adjustment of Status application (Form I-485) if I am working based on a

compelling circumstances EAD?

A: If you are working in the United States under a compelling circumstances EAD and your

immigrant visa priority date becomes current, you generally would not be eligible to file Form I-485,

Application to Register Permanent Residence of Adjust Status. Instead, you would need to request

USCIS to notify the Department of State’s National Visa Center (NVC) if your immigrant petition is

approved so that you may process your immigrant visa application abroad. For more information on

immigrant visa processing, please see the NVC Processing webpage.

Q: What happens if I am working based on a compelling circumstances EAD and a new

employer files a Form I-129 on my behalf?

A: If you are working in the United States under a compelling circumstances EAD and a new Form I-

129 petition is filed on your behalf, you would not be granted a change of status or extension of stay.

After the petition is approved for a new work-authorized classification, you would need to apply for

a visa and/or admission from outside the United States to begin working.

Q: Are my spouse and children eligible for a compelling circumstances EAD?

A: Yes, your spouse and children may be eligible for a compelling circumstances EAD. They must be

in valid nonimmigrant status at the time of filing the compelling circumstances EAD application.

Your spouse and children may file their applications concurrently with your application, but their
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applications cannot be approved until after your application is approved. The validity period of

employment authorization granted to your spouse and children may not extend beyond the validity

of your employment authorization. 

Expedite Criteria 

Some circumstances may warrant expedited adjudication, including applications to change status

to a dependent status that includes eligibility for employment authorization. For example, an

application to change status from H-1B to L-2 may be eligible for expedited adjudication to prevent

severe financial loss. See the How to Make an Expedite Request page for additional information.

Please note that USCIS generally does not consider expedite requests for petitions and applications

if premium processing service is available.

Departure from the United States 

Notwithstanding the above options to extend a period of authorized stay, workers may choose to

depart the United States. For H-1B and O workers who chose to depart the United States after

involuntary cessation of employment, the H-1B employer or the O employer and O petitioner, as

applicable, must pay the reasonable costs of transportation to the worker’s last place of foreign

residence. In addition, for O workers, both the employer and the petitioner are jointly and severally

liable for the reasonable cost of return transportation. (See 8 CFR 214.2(h)(4)(iii)(E) and 8 CFR

214.2(o)(16).)

Once abroad, H-1B holders may seek U.S. employment and readmission to the United States for any

remaining period of their H-1B status. Those seeking another classification for which they may be

eligible can complete the application or petition process abroad and seek readmission to the United

States.

 Close All  Open All

Last Reviewed/Updated: 01/24/2025

https://www.uscis.gov/forms/filing-guidance/expedite-requests
https://www.uscis.gov/forms/all-forms/how-do-i-request-premium-processing
https://www.ecfr.gov/current/title-8/chapter-I/subchapter-B/part-214/section-214.2#p-214.2(h)(4)(iii)(E)
https://www.ecfr.gov/current/title-8/chapter-I/subchapter-B/part-214/section-214.2#p-214.2(o)(16)
https://www.ecfr.gov/current/title-8/chapter-I/subchapter-B/part-214/section-214.2#p-214.2(o)(16)

