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office who is, or has been, convicted of
a qualifying Federal offense. Sub-
section (d) of that section states that
the offenses that shall be treated as
qualifying Federal offenses are any fel-
ony and certain other types of offenses,
as determined by the Attorney Gen-
eral.

[Order No. 2753-2005, 70 FR 4767, Jan. 31, 2005]

§28.2 Determination of offenses.

(a) Felony means a Federal offense
that would be classified as a felony
under 18 U.S.C. 3559(a) or that is spe-
cifically classified by a letter grade as
a felony.

(b) The following offenses shall be
treated for purposes of section 3 of Pub.
L. 106-546 as qualifying Federal of-
fenses:

(1) Any felony.

(2) Any offense under chapter 109A of
title 18, United States Code, even if not
a felony.

(3) Any offense under any of the fol-
lowing sections of the United States
Code, even if not a felony:

(i) In title 18, section 111, 112(b) in-
volving intimidation or threat, 113, 115,
245, 247, 248 unless the offense involves
only a nonviolent physical obstruction
and is not a felony, 351, 594, 1153 involv-
ing assault against an individual who
has not attained the age of 16 years,
1361, 1368, the second paragraph of 1501,
1509, 1751, 1991, or 2194 involving force
or threat.

(ii) In title 16, section 773g if the of-
fense involves a violation of section
T73e(a)(3), 1859 if the offense involves a
violation of section 1857(1)(E), 3637(c) if
the offense involves a violation of sec-
tion 3637(a)(3), or 5010(b) if the offense
involves a violation of section 5009(6).

(iii) In title 26, section 7212.

(iv) In title 30, section 1463 if the of-
fense involves a violation of section
1461(4).

(v) In title 40, section 5109 if the of-
fense involves a violation or attempted
violation of section 5104(e)(2)(F).

(vi) In title 42, section 2283, 3631, or
9152(d) if the offense involves a viola-
tion of section 9151(3).

(vii) In title 43, section 1063 involving
force, threat, or intimidation.

(viii) In title 47, section 606(b).

(ix) In title 49, section 46506(1) unless
the offense involves only an act that

§28.12

would violate section 661 or 662 of title
18 and would not be a felony if com-
mitted in the special maritime and ter-
ritorial jurisdiction of the TUnited
States.

(4) Any offense that is an attempt or
conspiracy to commit any of the fore-
going offenses, even if not a felony.

(c) An offense that was or would have
been a qualifying Federal offense as de-
fined in this section at the time of con-
viction, such as an offense under 18
U.S.C. 2031 or 2032, remains a quali-
fying Federal offense even if the provi-
sion or provisions defining the offense
or assigning its penalties have subse-
quently been repealed, superseded, or
modified.

[Order No. 2753-2005, 70 FR 4767, Jan. 31, 2005]

Subpart B—DNA Sample
Collection, Analysis, and Indexing

§28.11 Definitions.

DNA analysis means analysis of the
deoxyribonucleic acid (DNA) identifica-
tion information in a bodily sample.

DNA sample means a tissue, fluid, or
other bodily sample of an individual on
which a DNA analysis can be carried
out.

§28.12 Collection of DNA samples.

(a) The Bureau of Prisons shall col-
lect a DNA sample from each indi-
vidual in the custody of the Bureau of
Prisons who is, or has been, convicted
of—

(1) A Federal offense (including any
offense under the Uniform Code of Mili-
tary Justice); or

(2) A qualifying District of Columbia
offense, as determined under section
4(d) of Public Law 106-546.

(b) Any agency of the United States
that arrests or detains individuals or
supervises individuals facing charges
shall collect DNA samples from indi-
viduals who are arrested, facing
charges, or convicted, and from non-
United States persons who are detained
under the authority of the United
States. For purposes of this paragraph,
“non-United States persons’” means
persons who are not United States citi-
zens and who are not lawfully admitted
for permanent residence as defined in 8
CFR 1.1(p). Unless otherwise directed
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§28.13

by the Attorney General, the collection
of DNA samples under this paragraph
may be limited to individuals from
whom the agency collects fingerprints
and may be subject to other limita-
tions or exceptions approved by the At-
torney General. The DNA-sample col-
lection requirements for the Depart-
ment of Homeland Security in relation
to non-arrestees do not include, except
to the extent provided by the Secretary
of Homeland Security, collecting DNA
samples from:

(1) Aliens lawfully in, or being proc-
essed for lawful admission to, the
United States;

(2) Aliens held at a port of entry dur-
ing consideration of admissibility and
not subject to further detention or pro-
ceedings;

(3) Aliens held in connection with
maritime interdiction; or

(4) Other aliens with respect to whom
the Secretary of Homeland Security, in
consultation with the Attorney Gen-
eral, determines that the collection of
DNA samples is not feasible because of
operational exigencies or resource lim-
itations.

(c) The DNA-sample collection re-
quirements under this section shall be
implemented by each agency by Janu-
ary 9, 2009.

(d) Each individual described in para-
graph (a) or (b) of this section shall co-
operate in the collection of a DNA sam-
ple from that individual. Agencies re-
quired to collect DNA samples under
this section may use or authorize the
use of such means as are reasonably
necessary to detain, restrain, and col-
lect a DNA sample from an individual
described in paragraph (a) or (b) of this
section who refuses to cooperate in the
collection of the sample.

(e) Agencies required to collect DNA
samples under this section may enter
into agreements with other agencies
described in paragraph (a) or (b) of this
section, with units of state or local
governments, and with private entities
to carry out the collection of DNA
samples. An agency may, but need not,
collect a DNA sample from an indi-
vidual if—

(1) Another agency or entity has col-
lected, or will collect, a DNA sample
from that individual pursuant to an
agreement under this paragraph;
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(2) The Combined DNA Index System
already contains a DNA analysis with
respect to that individual; or

(3) Waiver of DNA-sample collection
in favor of collection by another agen-
cy is authorized by 42 TU.S.C.
14135a(a)(3) or 10 U.S.C. 1565(a)(2).

(f) Bach agency required to collect
DNA samples under this section shall—

(1) Carry out DNA-sample collection
utilizing sample-collection Kkits pro-
vided or other means authorized by the
Attorney General, including approved
methods of blood draws or buccal
swabs;

(2) Furnish each DNA sample col-
lected under this section to the Federal
Bureau of Investigation, or to another
agency or entity as authorized by the
Attorney General, for purposes of anal-
ysis and entry of the results of the
analysis into the Combined DNA Index
System; and

(3) Repeat DNA-sample collection
from an individual who remains or be-
comes again subject to the agency’s ju-
risdiction or control if informed that a
sample collected from the individual
does not satisfy the requirements for
analysis or for entry of the results of
the analysis into the Combined DNA
Index System.

(g) The authorization of DNA-sample
collection by this section pursuant to
Public Law 106-546 does not limit DNA-
sample collection by any agency pursu-
ant to any other authority.

[AG Order 3023-2008, 73 FR 74942, Dec. 10, 2008]

§28.13 Analysis and indexing of DNA
samples.

(a) The Federal Bureau of Investiga-
tion shall carry out a DNA analysis on
each DNA sample furnished to the Fed-
eral Bureau of Investigation pursuant
to section 3(b) or 4(b) of Public Law
106-54, and shall include the results in
the Combined DNA Index System.

(b) The Federal Bureau of Investiga-
tion shall include in the Combined
DNA Index System the results of each
analysis furnished to the Federal Bu-
reau of Investigation pursuant to 10
U.S.C. 1565(b)(2).
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