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Security as provided in paragraph 
(h)(2)(i) of this section will be pub-
lished and serve as precedents in all 
proceedings involving the same issue or 
issues. 

(3) Designation of precedents. By ma-
jority vote of the permanent Board 
members, or as directed by the Attor-
ney General or his designee, selected 
decisions of the Board issued by a 
three-member panel or by the Board en 
banc may be designated to be published 
and to serve as precedents in all pro-
ceedings involving the same issue or 
issues. In determining whether to pub-
lish a precedent decision, the Board 
may take into account relevant consid-
erations, in the exercise of discretion, 
including among other matters: 

(i) Whether the case involves a sub-
stantial issue of first impression; 

(ii) Whether the case involves a legal, 
factual, procedural, or discretionary 
issue that can be expected to arise fre-
quently in immigration cases; 

(iii) Whether the issuance of a prece-
dent decision is needed because the de-
cision announces a new rule of law, or 
modifies, clarifies, or distinguishes a 
rule of law or prior precedent; 

(iv) Whether the case involves a con-
flict in decisions by immigration 
judges, the Board, or the federal 
courts; 

(v) Whether there is a need to 
achieve, maintain, or restore national 
uniformity of interpretation of issues 
under the immigration laws or regula-
tions; and 

(vi) Whether the case warrants publi-
cation in light of other factors that 
give it general public interest. 

(h) Referral of cases to the Attorney 
General. (1) The Board shall refer to the 
Attorney General for review of its deci-
sion all cases that: 

(i) The Attorney General directs the 
Board to refer to him. 

(ii) The Chairman or a majority of 
the Board believes should be referred to 
the Attorney General for review. 

(iii) The Secretary of Homeland Se-
curity, or specific officials of the De-
partment of Homeland Security des-
ignated by the Secretary with the con-
currence of the Attorney General, re-
fers to the Attorney General for re-
view. 

(2) In any case the Attorney General 
decides, the Attorney General’s deci-
sion shall be stated in writing and shall 
be transmitted to the Board or Sec-
retary, as appropriate, for transmittal 
and service as provided in paragraph (f) 
of this section. 

(i) Publication of Secretary’s precedent 
decisions. The Secretary of Homeland 
Security, or specific officials of the De-
partment of Homeland Security des-
ignated by the Secretary with the con-
currence of the Attorney General, may 
file with the Attorney General deci-
sions relating to the administration of 
the immigration laws of the United 
States for publication as precedent in 
future proceedings, and, upon approval 
of the Attorney General as to the law-
fulness of such decision, the Director of 
the Executive Office for Immigration 
Review shall cause such decisions to be 
published in the same manner as deci-
sions of the Board and the Attorney 
General. 

(j) Continuation of jurisdiction and pro-
cedure. The jurisdiction of, and proce-
dures before, the Board of Immigration 
Appeals in exclusion, deportation, re-
moval, rescission, asylum-only, and 
any other proceedings, shall remain in 
effect as in effect on February 28, 2003, 
until the regulations in this chapter 
are further modified by the Attorney 
General. Where a decision of an officer 
of the Immigration and Naturalization 
Service was, before March 1, 2003, ap-
pealable to the Board or to an immi-
gration judge, or an application denied 
could be renewed in proceedings before 
an immigration judge, the same au-
thority and procedures shall be fol-
lowed until further modified by the At-
torney General. 

[23 FR 9117, Nov. 26, 1958] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1003.1, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.govinfo.gov. 

§ 1003.2 Reopening or reconsideration 
before the Board of Immigration 
Appeals. 

(a) General. The Board may at any 
time reopen or reconsider on its own 
motion any case in which it has ren-
dered a decision. A request to reopen or 
reconsider any case in which a decision 
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has been made by the Board, which re-
quest is made by the Service, or by the 
party affected by the decision, must be 
in the form of a written motion to the 
Board. The decision to grant or deny a 
motion to reopen or reconsider is with-
in the discretion of the Board, subject 
to the restrictions of this section. The 
Board has discretion to deny a motion 
to reopen even if the party moving has 
made out a prima facie case for relief. 

(b) Motion to reconsider. (1) A motion 
to reconsider shall state the reasons 
for the motion by specifying the errors 
of fact or law in the prior Board deci-
sion and shall be supported by perti-
nent authority. A motion to reconsider 
a decision rendered by an Immigration 
Judge or Service officer that is pending 
when an appeal is filed with the Board, 
or that is filed subsequent to the filing 
with the Board of an appeal from the 
decision sought to be reconsidered, 
may be deemed a motion to remand the 
decision for further proceedings before 
the Immigration Judge or the Service 
officer from whose decision the appeal 
was taken. Such motion may be con-
solidated with, and considered by the 
Board in connection with the appeal to 
the Board. 

(2) A motion to reconsider a decision 
must be filed with the Board within 30 
days after the mailing of the Board de-
cision or on or before July 31, 1996, 
whichever is later. A party may file 
only one motion to reconsider any 
given decision and may not seek recon-
sideration of a decision denying a pre-
vious motion to reconsider. In removal 
proceedings pursuant to section 240 of 
the Act, an alien may file only one mo-
tion to reconsider a decision that the 
alien is removable from the United 
States. 

(3) A motion to reconsider based sole-
ly on an argument that the case should 
not have been affirmed without opinion 
by a single Board Member, or by a 
three-Member panel, is barred. 

(c) Motion to reopen. (1) A motion to 
reopen proceedings shall state the new 
facts that will be proven at a hearing 
to be held if the motion is granted and 
shall be supported by affidavits or 
other evidentiary material. A motion 
to reopen proceedings for the purpose 
of submitting an application for relief 
must be accompanied by the appro-

priate application for relief and all sup-
porting documentation. A motion to 
reopen proceedings shall not be granted 
unless it appears to the Board that evi-
dence sought to be offered is material 
and was not available and could not 
have been discovered or presented at 
the former hearing; nor shall any mo-
tion to reopen for the purpose of afford-
ing the alien an opportunity to apply 
for any form of discretionary relief be 
granted if it appears that the alien’s 
right to apply for such relief was fully 
explained to him or her and an oppor-
tunity to apply therefore was afforded 
at the former hearing, unless the relief 
is sought on the basis of circumstances 
that have arisen subsequent to the 
hearing. Subject to the other require-
ments and restrictions of this section, 
and notwithstanding the provisions in 
§ 1001.1(p) of this chapter, a motion to 
reopen proceedings for consideration or 
further consideration of an application 
for relief under section 212(c) of the Act 
(8 U.S.C. 1182(c)) may be granted if the 
alien demonstrates that he or she was 
statutorily eligible for such relief prior 
to the entry of the administratively 
final order of deportation. 

(2) Except as provided in paragraph 
(c)(3) of this section, a party may file 
only one motion to reopen deportation 
or exclusion proceedings (whether be-
fore the Board or the Immigration 
Judge) and that motion must be filed 
no later than 90 days after the date on 
which the final administrative decision 
was rendered in the proceeding sought 
to be reopened, or on or before Sep-
tember 30, 1996, whichever is later. Ex-
cept as provided in paragraph (c)(3) of 
this section, an alien may file only one 
motion to reopen removal proceedings 
(whether before the Board or the Immi-
gration Judge) and that motion must 
be filed no later than 90 days after the 
date on which the final administrative 
decision was rendered in the proceeding 
sought to be reopened. 

(3) In removal proceedings pursuant 
to section 240 of the Act, the time limi-
tation set forth in paragraph (c)(2) of 
this section shall not apply to a motion 
to reopen filed pursuant to the provi-
sions of § 1003.23(b)(4)(ii). The time and 
numerical limitations set forth in 
paragraph (c)(2) of this section shall 
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not apply to a motion to reopen pro-
ceedings: 

(i) Filed pursuant to the provisions of 
§ 1003.23(b)(4)(iii)(A)(1) or 
§ 1003.23(b)(4)(iii)(A)(2); 

(ii) To apply or reapply for asylum or 
withholding of deportation based on 
changed circumstances arising in the 
country of nationality or in the coun-
try to which deportation has been or-
dered, if such evidence is material and 
was not available and could not have 
been discovered or presented at the 
previous hearing; 

(iii) Agreed upon by all parties and 
jointly filed. Notwithstanding such 
agreement, the parties may contest the 
issues in a reopened proceeding; or 

(iv) Filed by the Service in exclusion 
or deportation proceedings when the 
basis of the motion is fraud in the 
original proceeding or a crime that 
would support termination of asylum 
in accordance with § 1208.22(f) of this 
chapter. 

(4) A motion to reopen a decision ren-
dered by an Immigration Judge or 
Service officer that is pending when an 
appeal is filed, or that is filed while an 
appeal is pending before the Board, 
may be deemed a motion to remand for 
further proceedings before the Immi-
gration Judge or the Service officer 
from whose decision the appeal was 
taken. Such motion may be consoli-
dated with, and considered by the 
Board in connection with, the appeal to 
the Board. 

(d) Departure, deportation, or removal. 
A motion to reopen or a motion to re-
consider shall not be made by or on be-
half of a person who is the subject of 
exclusion, deportation, or removal pro-
ceedings subsequent to his or her de-
parture from the United States. Any 
departure from the United States, in-
cluding the deportation or removal of a 
person who is the subject of exclusion, 
deportation, or removal proceedings, 
occurring after the filing of a motion 
to reopen or a motion to reconsider, 
shall constitute a withdrawal of such 
motion. 

(e) Judicial proceedings. Motions to re-
open or reconsider shall state whether 
the validity of the exclusion, deporta-
tion, or removal order has been or is 
the subject of any judicial proceeding 
and, if so, the nature and date thereof, 

the court in which such proceeding 
took place or is pending, and its result 
or status. In any case in which an ex-
clusion, deportation, or removal order 
is in effect, any motion to reopen or re-
consider such order shall include a 
statement by or on behalf of the mov-
ing party declaring whether the subject 
of the order is also the subject of any 
pending criminal proceeding under the 
Act, and, if so, the current status of 
that proceeding. If a motion to reopen 
or reconsider seeks discretionary re-
lief, the motion shall include a state-
ment by or on behalf of the moving 
party declaring whether the alien for 
whose relief the motion is being filed is 
subject to any pending criminal pros-
ecution and, if so, the nature and cur-
rent status of that prosecution. 

(f) Stay of deportation. Except where a 
motion is filed pursuant to the provi-
sions of §§ 1003.23(b)(4)(ii) and 
1003.23(b)(4)(iii)(A), the filing of a mo-
tion to reopen or a motion to recon-
sider shall not stay the execution of 
any decision made in the case. Execu-
tion of such decision shall proceed un-
less a stay of execution is specifically 
granted by the Board, the Immigration 
Judge, or an authorized officer of the 
Service. 

(g) Filing procedures—(1) English lan-
guage, entry of appearance, and proof of 
service requirements. A motion and any 
submission made in conjunction with a 
motion must be in English or accom-
panied by a certified English trans-
lation. If the moving party, other than 
the Service, is represented, Form 
EOIR–27, Notice of Entry of Appear-
ance as Attorney or Representative Be-
fore the Board, must be filed with the 
motion. In all cases, the motion shall 
include proof of service on the opposing 
party of the motion and all attach-
ments. If the moving party is not the 
Service, service of the motion shall be 
made upon the Office of the District 
Counsel for the district in which the 
case was completed before the Immi-
gration Judge. 

(2) Distribution of motion papers. (i) A 
motion to reopen or motion to recon-
sider a decision of the Board pertaining 
to proceedings before an Immigration 
Judge shall be filed directly with the 
Board. Such motion must be accom-
panied by a check, money order, or fee 
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waiver request in satisfaction of the fee 
requirements of § 1003.8. The record of 
proceeding pertaining to such a motion 
shall be forwarded to the Board upon 
the request or order of the Board. 

(ii) A motion to reopen or a motion 
to reconsider a decision of the Board 
pertaining to a matter initially adju-
dicated by an officer of the Service 
shall be filed with the officer of the 
Service having administrative control 
over the record of proceeding. 

(iii) If the motion is made by the 
Service in proceedings in which the 
Service has administrative control 
over the record of proceedings, the 
record of proceedings in the case and 
the motion shall be filed directly with 
the Board. If such motion is filed di-
rectly with an office of the Service, the 
entire record of proceeding shall be for-
warded to the Board by the Service of-
ficer promptly upon receipt of the 
briefs of the parties, or upon expiration 
of the time allowed for the submission 
of such briefs. 

(3) Briefs and response. The moving 
party may file a brief if it is included 
with the motion. If the motion is filed 
directly with the Board pursuant to 
paragraph (g)(2)(i) of this section, the 
opposing party shall have 13 days from 
the date of service of the motion to file 
a brief in opposition to the motion di-
rectly with the Board. If the motion is 
filed with an office of the Service pur-
suant to paragraph (g)(2)(ii) of this sec-
tion, the opposing party shall have 13 
days from the date of filing of the mo-
tion to file a brief in opposition to the 
motion directly with the office of the 
Service. In all cases, briefs and any 
other filings made in conjunction with 
a motion shall include proof of service 
on the opposing party. The Board, in 
its discretion, may extend the time 
within which such brief is to be sub-
mitted and may authorize the filing of 
a brief directly with the Board. A mo-
tion shall be deemed unopposed unless 
a timely response is made. The Board 
may, in its discretion, consider a brief 
filed out of time. 

(h) Oral argument. A request for oral 
argument, if desired, shall be incor-
porated in the motion to reopen or re-
consider. The Board, in its discretion, 
may grant or deny requests for oral ar-
gument. 

(i) Ruling on motion. Rulings upon 
motions to reopen or motions to recon-
sider shall be by written order. Any 
motion for reconsideration or reopen-
ing of a decision issued by a single 
Board member will be referred to the 
screening panel for disposition by a 
single Board member, unless the 
screening panel member determines, in 
the exercise of judgment, that the mo-
tion for reconsideration or reopening 
should be assigned to a three-member 
panel under the standards of 
§ 1003.1(e)(6). If the order directs a re-
opening and further proceedings are 
necessary, the record shall be returned 
to the Immigration Court or the officer 
of the Service having administrative 
control over the place where the re-
opened proceedings are to be con-
ducted. If the motion to reconsider is 
granted, the decision upon such recon-
sideration shall affirm, modify, or re-
verse the original decision made in the 
case. 

[61 FR 18904, Apr. 29, 1996; 61 FR 32924, June 
26, 1996, as amended at 62 FR 10330, Mar. 6, 
1997; 64 FR 56142, Oct. 18, 1999; 67 FR 54904, 
Aug. 26, 2002] 

§ 1003.3 Notice of appeal. 

(a) Filing—(1) Appeal from decision of 
an immigration judge. A party affected 
by a decision of an immigration judge 
which may be appealed to the Board 
under this chapter shall be given notice 
of the opportunity for filing an appeal. 
An appeal from a decision of an immi-
gration judge shall be taken by filing a 
Notice of Appeal from a Decision of an 
Immigration Judge (Form EOIR–26) di-
rectly with the Board, within the time 
specified in § 1003.38. The appealing par-
ties are only those parties who are cov-
ered by the decision of an immigration 
judge and who are specifically named 
on the Notice of Appeal. The appeal 
must reflect proof of service of a copy 
of the appeal and all attachments on 
the opposing party. An appeal is not 
properly filed unless it is received at 
the Board, along with all required doc-
uments, fees or fee waiver requests, 
and proof of service, within the time 
specified in the governing sections of 
this chapter. A Notice of Appeal may 
not be filed by any party who has 
waived appeal pursuant to § 1003.39. 
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