To All ICE Employees
July 8, 20256

Interim Guidance Regarding Detention Authority for Applicants for
Admission

AsS you are all well aware the L) S Lepartment of Homeland Secunty's (Department or

 Getenbion authonty under the iImmigration laws |s extraordinanly broad and equally
compiex. The Department’s authority to detain and its authornty or lack of authomnty to
an aken from immgration detention varies based upon the arcumstances of the
case |his message serves as notice that DHS in « oordinaton with the Department of
Jushce (DOJ), has revisiled its legal position on detention and release authonies. DHS
has determined that section 235 of the immugration and Natonalty Act (INA), rather
than sechon 236, 1s the applicable immigration detention authorty for all apphcants for
admussion. The following intenm gudance 1s intended o ensure immediate and con

sistent apphcation of the Department’s legal interpretation while additional operatonal
gudance 1s developed
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Custody Determinations

An "apphcant for admission® 1s an alien present in the United States who has not been
admimtted or who armves in the Uniled States, whether or not at a designated port ol
armval INA S 235(a)1) Effective immediately, it is the position of DHS that such
aliens are subject to detention under INA § 235(b) and may not be released from
ICE custody except by INA § 212(d)(5) parole. These aliens are also ineligible for
a custody redetermination heanng ("bond heanng®) before an immigration judge and
may not be released for the duration of thewr removal proceedings absent a parole &
by DHS For custody purposes, these aliens are now treated in the same mannet iha
“amving ahens” have historically been treated. The only aliens eligible for a ¢
determination and release on recognizance, bond, or other conditions under IN.
§ 236(a) during removal proceedings are aliens admitted to the _ ate
chargeable with deportabllity under INA § 237, with the exception of
to mandatory detention under INA § 236(c). pres
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Moving forward, ICE will not issue Form 1-286, Nofice of Cu

applicants for admission because Form I-286 apphes by its terms
determinations under INA § 236 and part 236

Rﬂnmval Operations (ERO) previously

apphicant for admission still detained in ICE custody, ERO will affirmatively cancel the %
Form 1-286 - |

Because the position that detention i1s pursuant to INA § 235(b) s hkely lo be
however, OPLA will need to make allemative arguments in support of continued
detention before the Executive Office for Immigration Review Accordingly, ERO and
Homeland Security Investigations (HSI) should continue fo develop and obtain

evidence, including conviction records, 1o support OPLA's arquments of dangerousness
and faght nsk in those bond proceedings.

Re-detention

This mtmendmmlwmmeﬂEhm;
dently and arrest all aliens who may be subject to INA § 235 detention. Rather,
Custody provisions at INA § 235(b)(1)(BXH), (m)XIV), and (bY2)(A) nhllm

as prohubitions on release once an aken enters ICE amhdymmiﬂ
detenbon
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redeased ahen in a given case. WWM&MEM ',,,; ﬁf’"
consult wath OPLA pnor 10 rearresting an ahen on this basis. Eat AR5

= . i
P .L..u..q- e '.' =

uummm&mmmhm- ol ssion

~ released under INA § 236(a) rec Wma
SR s 212(d]5}hﬂdwhuﬂhh _ Jration be
i ek _ | *ﬁé‘lﬂw m'-*}'

g H
) \Ij:.r"'i'-' “'J"'ﬁr 11...'
LS .'l':f'.._vt '- oLy




	July-8-ICE-Memo-Pg-1
	July-8-ICE-Memo-Pg-2

